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Rund, Chapter 7 Trustee v. Kirkland, individually et alAdv#: 2:12-02424

#1.00 Motion to Quash re [234] with respect to the Trustee’s equitable 
subordination claim re Amended Complaint Fourth Amended Complaint 
Against: (1) John C. Kirkland; and (2) Poshow Ann Kirkland as Trustee of The 
Bright Conscience Trust Dated September 9, 2009 for: 1. Disallowance of 
Proofs of Claim, or in the alternative, Equitable Subordination of Proofs of Claim; 
2. Avoidance of Fraudulent Transfers (Actual Intent); 3. Avoidance of Fraudulent 
Transfers (Actual Intent); 4. Avoidance of Fraudulent Transfers (Constructive 
Fraud); 5. Avoidance of Fraudulent Transfers (Constructive Fraud); 6. Recovery 
of Avoided Transfers by Corey R Weber on behalf of Jason M Rund, Chapter 7 
Trustee against Poshow Ann Kirkland, as Trustee of the Bright Conscience 
Trust Dated September 9, 2009, John C Kirkland, individually. (Weber, Corey) 

FR. 7-11-17; 9-12-17; fr. 11-7-17; 11-21-17; 1-17-18; 2-21-18; 5-15-18; 8-14-18; 
7-22-20; 12-15-20; 2-9-21; 3-9-21; 4-7-21; 7-13-21; 10-12-21; 10-5-21

234Docket 

See Cal. No. 2.10, below, incorporated in full by reference.

Tentative Ruling:

Party Information

Debtor(s):

EPD Investment Co., LLC Pro Se

Defendant(s):

John C Kirkland, individually Represented By
Autumn D Spaeth ESQ
Lewis R Landau

Poshow Ann Kirkland, individually Represented By
Lewis R Landau

Poshow Ann Kirkland, as Trustee of  Represented By
Lewis R Landau

Page 1 of 5211/1/2021 5:47:36 PM



United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, November 2, 2021 1568           Hearing Room

10:00 AM
EPD Investment Co., LLCCONT... Chapter 7

Plaintiff(s):

Jason M Rund, Chapter 7 Trustee Represented By
Larry W Gabriel
Michael W Davis
Corey R Weber

Trustee(s):

Jason M Rund (TR) Represented By
Corey R Weber
Robert A Hessling
Richard K Diamond
Daniel H Gill
Michael W Davis
Steven T Gubner
Ronald P Abrams

Page 2 of 5211/1/2021 5:47:36 PM



United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, November 2, 2021 1568           Hearing Room

10:00 AM
EPD Investment Co., LLC2:10-62208 Chapter 7

Rund, Chapter 7 Trustee v. Kirkland, individually et alAdv#: 2:12-02424

#2.00 Motion for service by publication re [234] with respect to the Trustee’s 
equitable subordination claim re Amended Complaint Fourth Amended 
Complaint Against: (1) John C. Kirkland; and (2) Poshow Ann Kirkland as 
Trustee of The Bright Conscience Trust Dated September 9, 2009 for: 1. 
Disallowance of Proofs of Claim, or in the alternative, Equitable Subordination of 
Proofs of Claim; 2. Avoidance of Fraudulent Transfers (Actual Intent); 3. 
Avoidance of Fraudulent Transfers (Actual Intent); 4. Avoidance of Fraudulent 
Transfers (Constructive Fraud); 5. Avoidance of Fraudulent Transfers 
(Constructive Fraud); 6. Recovery of Avoided Transfers by Corey R Weber on 
behalf of Jason M Rund, Chapter 7 Trustee against Poshow Ann Kirkland, as 
Trustee of the Bright Conscience Trust Dated September 9, 2009, John C 
Kirkland, individually. (Weber, Corey) 

FR. 7-11-17; 9-12-17; fr. 11-7-17; 11-21-17; 1-17-18; 2-21-18; 5-15-18; 8-14-18; 
7-22-20; 12-15-20; 2-9-21; 3-9-21; 4-7-21; 7-13-21; 10-12-21; 10-5-21

234Docket 
*** VACATED ***    REASON: DUPLICATE OF NO. 2.20

- NONE LISTED -
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#2.10 HearingRE: [630] Motion to Extend Time Deadlines Associated with Entry of Judgment 
in Favor of John C. Kirkland

630Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

For the reasons set forth below, (1) the Trustee is authorized to serve trial 
subpoenas upon the Kirklands by publication, and (2) the deadline for John to file a 
motion for attorney’s fees is extended to January 19, 2022. 

Pleadings Filed and Reviewed:
1) Chapter 7 Trustee’s Motion to Serve Trial Subpoenas By Publication:

a) Plaintiff Chapter 7 Trustee’s Notice of Motion and Motion for an Order 
Authorizing Service of Trial Subpoenas by Publication and Certified U.S. 
Mail on John C. Kirkland and Defendant Poshow Ann Kirkland in Her 
Capacity as Trustee of the Bright Conscience Trust Dated September 9, 2009 
[Adv. Doc. No. 636]
i) Request for Judicial Notice in Support of Plaintiff Chapter 7 Trustee’s 

Notice of Motion and Motion for an Order Authorizing Service of Trial 
Subpoenas by Publication and Certified U.S. Mail on John C. Kirkland and 
Defendant Poshow Ann Kirkland in Her Capacity as Trustee of the Bright 
Conscience Trust Dated September 9, 2009 [Adv. Doc. No. 637]

b) Defendant’s Opposition to Motion to Serve Trial Subpoenas Via Publication 
[Adv. Doc. No. 642]

2) John C. Kirkland’s Motion to Extend Deadlines Associated with Entry of Final 

Tentative Ruling:
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Judgment:
a) Motion to Extend Deadlines Associated with Entry of Judgment in Favor of 

John C. Kirkland [Adv. Doc. No. 630]
b) Plaintiff Chapter 7 Trustee’s Opposition to John C. Kirkland’s Motion to 

Extend Deadlines Associated with Entry of Judgment in Favor of John C. 
Kirkland [Adv. Doc. No. 639]
i) Request for Judicial Notice in Support of Plaintiff Chapter 7 Trustee’s 

Opposition to John C. Kirkland’s Motion to Extend Deadlines Associated 
with Entry of Judgment in Favor of John C. Kirkland [Adv. Doc. No. 640]

c) John C. Kirkland’s Reply to Plaintiff’s Opposition to Motion to Extend 
Deadlines Associated with Entry of Judgment in Favor of John C. Kirkland 
[Adv. Doc. No. 641]

I. Facts and Summary of Pleadings
A. Background

Jason M. Rund serves as the Chapter 7 Trustee (the "Trustee") of the substantively 
consolidated estates of EPD Investment Co., LLC ("EPD") and Jerrold S. Pressman 
("Pressman," and together with EPD, the "Debtors"). On October 31, 2012, the 
Trustee filed a complaint against Poshow Ann Kirkland ("Poshow"), solely in her 
capacity as the Trustee of the Bright Conscience Trust dated September 9, 2009 (the 
"BC Trust") and John C. Kirkland ("John," and together with Poshow, the 
"Kirklands"). [Note 1] The operative Fourth Amended Complaint [Adv. Doc. No. 
234] (the "Complaint") was filed on October 14, 2016. The Complaint seeks to (1) 
disallow and/or equitably subordinate proofs of claim filed by the BC Trust and (2) 
avoid allegedly fraudulent transfers from the Debtors to both John and the BC Trust. 
On January 21, 2021, the Court entered a final judgment in favor of John. See Adv. 
Doc. No. 486. [Note 2] Trial of the Trustee’s equitable subordination claim is 
currently set to commence on Monday, December 13, 2021 at 9:00 a.m. See Adv. 
Doc. No. 621. The full procedural history of this matter has been set forth at length in 
the Court’s prior rulings [Note 3] and is not repeated herein.

On October 6, 2021, the Court issued an order fixing October 12, 2021 as the 
deadline for the Trustee to serve subpoenas commanding the Kirklands to testify at 
trial, with such testimony to be taken by remote video transmission via Zoom from the 
Kirkland’s residence. See Adv. Doc. No. 621. 

B. Summary of Papers Filed in Connection with Trustee’s Motion for Service by 
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Publication
The Kirklands reside in the U.S. Virgin Islands. The Kirkland’s counsel is not 

authorized to accept service of trial subpoenas on the Kirkland’s behalf. The 
Kirkland’s counsel has represented that the Kirkland’s only address in the Virgin 
Islands is a P.O. Box:

With respect to the address, it’s not me that’s making this difficult. It’s the 
U.S. Virgin Islands that makes it difficult. There is no physical address for Mr. 
or Ms. Kirkland. There’s no 123 Main Street address. The address that they 
have is a PO box, and that’s about all I can do. 

Transcript of Pretrial Conference Conducted on October 5, 2021 [Adv. Doc. No. 625] 
("Pretrial Transcript") at 12:12–17 (statement of Kirkland’s counsel). 

The Trustee’s process server attempted to personally serve trial subpoenas upon 
the Kirklands on October 7, October 9, and October 12, at both the P.O. Box address 
and a residence believed to be the Kirkland’s home address. The process server also 
attempted to serve John at the address of Discover Growth Fund LLC—believed to be 
John’s place of work—on October 11. None of these attempts at service were 
successful.

The Trustee seeks authorization to serve the trial subpoenas upon the Kirklands by 
publication and certified U.S. mail. The Trustee proposes to publish the trial 
subpoenas in newspapers targeted to residents of the Virgin Islands, such as The St. 
Thomas Source and The Virgin Islands Daily News.

The Kirklands make the following arguments in opposition to the Motion for 
Service by Publication:

1) Although there is a split of authority, the majority of cases have held that 
personal service of trial subpoenas is required under Civil Rule 45, and that 
service by publication is not authorized.

2) The Kirklands cannot be compelled to testify by remote video transmission 
through Zoom because they are outside of Civil Rule 45’s geographical 
limitations. The Court would be required to quash any subpoena requiring 
remote testimony. 

C. Summary of Papers Filed in Connection with the Motion to Extend Deadlines
On January 21, 2021, the Court entered a Final Judgment in Favor of Defendant 
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John C. Kirkland [Adv. Doc. No. 486] (the "Judgment"). As relevant here, the 
Judgment stated that "Defendant John C. Kirkland shall be considered the prevailing 
party in this matter, and therefore shall be entitled to file a motion seeking to recover 
his costs of suit pursuant to Local Bankruptcy Rule 7054-1(c)." [Note 4] The Court 
has approved three stipulations extending all deadlines associated with entry of the 
Judgment. The current deadline for John to file a motion for attorney’s fees is 
November 19, 2021. John moves to extend this deadline to January 19, 2022. He 
argues that it will be more efficient for the Court to hear all post-judgment motions 
after the trial of the Trustee’s equitable subordination claim against the BC Trust has 
been completed.

The Trustee opposes the requested extension. He asserts that John lacks a good-
faith basis to assert a claim for attorney’s fees and is seeking to maintain the threat of 
an attorney’s fees motion as leverage in connection with the trial of the equitable 
subordination claim. The Trustee further argues that John’s claimed interest in 
efficiency is only a pretext. The Trustee accuses counsel for the Kirklands of failing to 
cooperate in good-faith in the preparation of a Joint Pretrial Stipulation, and based 
upon this accusation maintains that John’s claimed desire for efficiency is feigned. 

In response, John argues that the Trustee’s allegations regarding the preparation of 
the Pretrial Stipulation are not relevant to the issue of whether the deadlines 
associated with the Judgment should be extended.

II. Findings of Fact and Conclusions of Law
A. The Trustee is Authorized to Serve the Trial Subpoenas By Publication

Civil Rule 45(b)(1) states that "[s]erving a subpoena requires delivering a copy to 
the named person …." The Rule does not state the manner in which the subpoena 
must be delivered. 

In an unpublished opinion, the Central District of California has held that under 
Civil Rule 45, methods of delivery other than personal service are acceptable provided 
that a diligent attempt to effectuate personal service has first been made:

"The majority of courts understand ‘delivering’ to require personal service 
of the subpoena." Fujikura Ltd. v. Finisar Corp., 2015 WL 5782351, *5 (N.D. 
Cal. 2015) (collecting cases). Yet, "[t]here appears to be a growing—although 
still minority—trend among courts to allow substitute service of a Rule 45 
subpoena, such as mail delivery, so long as the method of service is reasonably 
calculated to provide timely, fair notice and an opportunity to object or file a 
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motion to quash." Id.; see also Wright & Miller, 9A Fed. Prac. & Proc. Civ. § 
2454 at 399–400 (3d ed. 2016) ("In recent years a growing number of cases 
have departed from the view that personal service is required and alternatively 
have found service of a subpoena under Rule 45 proper absent personal 
service."); Ott v. City of Milwaukee, 682 F.3d 552, 557 (7th Cir. 2012) 
(conducting a "comparison of the language in Rule 45(b)(1) with that in Rule 
4(e)" and concluding that "the use of the word ‘personally’ in that part of Rule 
4 would be ‘pure surplusage’ if Rule 45(b) were interpreted to require personal 
delivery").

"Courts are more inclined to grant such alternative service where the 
serving party has provided sufficient evidence of its earlier diligence in 
attempting to effectuate personal service." Fujikura Ltd., 2015 WL 5782351 at 
*5; see, e.g., Aristocrat Leisure, Ltd. v. Deutsche Bank Trust Co. Ams., 262 
F.R.D. 293, 304 (S.D.N.Y. 2009) ("Because it has attempted personal service 
several times, [plaintiff] now may use substitute service to serve [the non-
party]."); Simmons v. Fervent Elec. Corp., 2014 WL 4285762, *1 (E.D.N.Y. 
2014) (holding that "alternative means of service" are available "only after the 
plaintiff ha[s] diligently attempted to effectuate personal service"). The Ninth 
Circuit has not ruled whether Rule 45 requires personal service. Absent further 
guidance from the Ninth Circuit, the court believes the better view is that " 
‘delivery’ under Rule 45 means a manner of service reasonably designed to 
ensure actual receipt of a subpoena by a witness, rather than personal 
service[,]" Cadlerock Joint Venture, L.P. v. Adon Fruits & Vegetables Inc., 
2010 WL 2346283, *3 (E.D.N.Y. 2010), and that alternative means of service 
are available "only after the party requesting the accommodation diligently 
attempted to effectuate personal service." Franklin v. State Farm and Cas. 
Co., 2009 WL 3152993, *2 (E.D. Mich. 2009).

Chambers v. Whirlpool Corp., No. SACV111733FMOJCGX, 2016 WL 9451361, at *
2–*3 (C.D. Cal. Aug. 12, 2016).

The Kirklands argue that Chambers is distinguishable because it involved a 
discovery dispute, not a trial subpoena, and involved serial objectors to class-action 
settlements, not a defendant and a witness at trial. The Kirklands assert that the 
holding in Chambers can be explained by the case’s allegedly unique circumstances. 

The Court does not agree that the result in Chambers was driven primarily by the 
fact that the parties subject to the subpoenas had a history of objecting to multiple 
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class action settlements. Instead, as the paragraphs quoted above show, the Chambers 
court reasoned that Civil Rule 45 does not specify the manner in which the subpoena 
must be delivered, and that alternative service may therefore be acceptable if personal 
service has been unsuccessful after diligent attempts. Consistent with Chambers, the 
Court finds that for purposes of Civil Rule 45, a subpoena may be delivered by means 
other than personal service provided that diligent attempts to personally serve the 
subpoena have first been undertaken. 

The Court finds alternative service to be appropriate under the circumstances 
presented here. The Trustee made a diligent attempt to personally service the 
Kirklands. The Trustee’s process server attempted personal service at both the P.O. 
Box and an address believed to be the Kirkland’s residence on three different days 
during October 2021. The Trustee also attempted to serve John at an address believed 
to be his workplace. 

In addition, the Trustee has been attempting to serve the Kirklands even prior to 
the October 5, 2021 Pretrial Conference, as represented by the Trustee’s counsel:

We’ve been trying to serve them for quite some time. We had a prior pretrial, 
and we—with the PO Box that we were given by Mr. Hyam, we have 
connected that to a residence, and I have two questions for Mr. Hyam, because 
he’s an officer of the Court. Number one is I’d like to know that as he sits here 
today, does he not know of a residence, an actual address for his clients 
because he’d be required to provide the same. And number two is that this is 
the only residence where they—where they live and does he know that? And 
the reason for that, your Honor, is we spent thousands and thousands of dollars 
trying to find this residence. We think we have. 

Pretrial Transcript at 15:7–19.
The Trustee is authorized to serve the Kirklands by publication and certified U.S. 

mail. The Court notes that John is now employed in the financial industry. As such, 
John is most likely to receive actual notice of the subpoenas if they are published in 
The Wall Street Journal and/or The Financial Times. The Trustee shall cause the 
subpoenas to be published in The Wall Street Journal and/or The Financial Times as 
well as newspapers targeted to residents of the U.S. Virgin Islands. 

At this juncture, it is not appropriate for the Court to address the Kirkland’s 
arguments concerning whether the Kirklands may be compelled to testify via remote 
video transmission. As the Court explained at the October 5 hearing, these arguments 
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are more appropriately considered in the context of a motion to quash the subpoenas. 
Pursuant to Cal. Gov’t Code § 6064, the subpoenas shall be published once a 

week for four successive weeks. The publication shall commence by no later than 
November 16, 2021. 

The Pretrial Conference cannot go forward until after it has been determined 
whether the subpoenas are enforceable. The Kirklands will not be in a position to file 
a motion to quash the subpoenas until after the Trustee’s service by publication has 
been completed, which will not occur until approximately the middle of December. 
After the four-week publication period has been completed, the Kirklands shall file a 
Motion to Quash, and set the motion for hearing on regular notice on the first 
available date. (This means that the hearing on the Motion to Quash will likely take 
place during the first or second week of January 2022. The exact date of the hearing is 
not specified because the Court cannot predict precisely when the service by 
publication will have been completed.)

The Pretrial Conference and trial dates previously ordered by the Court are 
VACATED. These dates will be reset after it has been determined whether the 
subpoenas are enforceable. 

B. The Deadline for John to File a Motion for Attorney’s Fees is Extended to 
January 19, 2022

The Court will extend the deadline for John to file a motion for attorney’s fees to 
January 19, 2022, subject to a further extension for good cause shown. The extension 
is granted solely for purposes of judicial economy and management of the Court’s 
calendar. The Court makes no judgment as to whether John is improperly using the 
threat of a fee motion as leverage in connection with the upcoming equitable 
subordination trial. 

III. Conclusion
Based upon the foregoing, (1) the Trustee is authorized to serve trial subpoenas 

upon the Kirklands by publication, and (2) the deadline for John to file a motion for 
attorney’s fees is extended to January 19, 2022. The Court will prepare and enter 
appropriate orders. 

No appearance is required if submitting on the court’s tentative ruling. If you 
intend to submit on the tentative ruling, please contact Landon Foody or Daniel 
Koontz at 213-894-1522. If you intend to contest the tentative ruling and appear, 
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please first contact opposing counsel to inform them of your intention to do so.
Should an opposing party file a  late opposition or appear at the hearing, the court will 
determine whether further hearing is required.   If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Note 1
Given names are used to distinguish Poshow from John. No disrespect is intended.

Note 2
Unless otherwise indicated, all "Adv. Doc." citations are to Adv. No. 2:12-

ap-02424-ER; all "Bankr. Doc." citations are to Bankr. Case No. 2:10-bk-62208-ER; 
all "District Court Doc." citations are to Case No. 2:18-cv-08317-DSF; and all "Tr." 
citations are to the transcript of the jury trial conducted by the District Court in Case 
No. 2:18-cv-08317-DSF that commenced on June 25, 2019. Page citations are to the 
docket pagination which appears at the top of each page, not to the document’s 
internal pagination.

Note 3
See Final Ruling Denying Rule 9019 Motion [Bankr. Doc. No. 1389], Final 

Ruling Denying BC Trust’s Motion to Disqualify Chapter 7 Trustee [Bankr. Doc. No. 
1335-1], Final Ruling Granting Motion to Enter Final Judgment in Favor of 
Defendant John C. Kirkland [Adv. Doc. No. 487], and Memorandum of Decision 
Granting in Part and Denying in Part Cross-Motions for Summary Judgment Filed by 
the Chapter 7 Trustee and the BC Trust [Adv. Doc. No. 460].

Note 4
Language in red indicates changes made by the Court to the proposed form of 

judgment submitted by Kirkland.
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EPD Investment Co., LLC Pro Se

Page 12 of 5211/1/2021 5:47:36 PM



United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, November 2, 2021 1568           Hearing Room

10:00 AM
EPD Investment Co., LLCCONT... Chapter 7

Defendant(s):
John C Kirkland, individually Represented By

Autumn D Spaeth ESQ
Lewis R Landau
Stephen E Hyam

Poshow Ann Kirkland, individually Represented By
Lewis R Landau

Poshow Ann Kirkland, as Trustee of  Represented By
Lewis R Landau
Stephen E Hyam

Plaintiff(s):

Jason M Rund, Chapter 7 Trustee Represented By
Michael W Davis
Corey R Weber
Robert A Hessling
Steven T Gubner
Ryan  Coy

Trustee(s):

Jason M Rund (TR) Represented By
Robert A Hessling
Richard K Diamond
Daniel H Gill
Michael W Davis
Ronald P Abrams
Ryan  Coy

Page 13 of 5211/1/2021 5:47:36 PM



United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, November 2, 2021 1568           Hearing Room

10:00 AM
EPD Investment Co., LLC2:10-62208 Chapter 7

Rund, Chapter 7 Trustee v. Kirkland, individually et alAdv#: 2:12-02424

#2.20 HearingRE: [636] Motion Plaintiff Chapter 7 Trustees Notice Of Motion And Motion 
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See Cal. No. 2.10, above, incorporated in full by reference.

Tentative Ruling:
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#3.00 APPLICANT: TRUSTEE:  Elissa D Miller

Hearing re [48] Applications for chapter 7 fees and administrative expenses

0Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

No objection has been filed in response to the Trustee’s Final Report. This court 
approves the fees and expenses, and payment, as requested by the Trustee, as follows:

Total Trustee’s Fees: $1,600 [see Doc. No. 47]

Total Trustee’s Expenses: $7.60 [see id.]

Charges U.S. Bankruptcy Court: $350.00 [Id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

The chapter 7 trustee shall submit a conforming order within seven days of the 

Tentative Ruling:
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hearing.

Party Information
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Larry D Simons
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#4.00 Charges, U.S. Bankruptcy Court

Hearing re [48] Applications for chapter 7 fees and administrative expenses

0Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

No objection has been filed in response to the Trustee’s Final Report. This court 
approves the fees and expenses, and payment, as requested by the Trustee, as follows:

Total Trustee’s Fees: $1,600 [see Doc. No. 47]

Total Trustee’s Expenses: $7.60 [see id.]

Charges U.S. Bankruptcy Court: $350.00 [Id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

The chapter 7 trustee shall submit a conforming order within seven days of the 
hearing.

Tentative Ruling:
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#5.00 Attorney for Trustee (Other Firm) - Law Offices Of Larry D. Simons

Hearing re [48] Applications for chapter 7 fees and administrative expenses

0Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

Having reviewed the first and final application for fees and expenses filed by this 
applicant, the court approves the application and awards the fees and expenses set 
forth below:

Fees: $9,520[Doc. No. 45]

Expenses: $320.43 approved [Id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Applicant shall submit a conforming order within seven days of the hearing.

Tentative Ruling:
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#6.00 APPLICANT: Trustee: Rosendo Gonzalez

Hearing re [54] and [55] Trustee's Final Report and Applications for 
Compensation

0Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

No objection has been filed in response to the Trustee’s Final Report. This court 
approves the fees and expenses, and payment, as requested by the Trustee, as follows:

Total Trustee’s Fees: $8,250 [see Doc. No. 54]

Total Trustee’s Expenses: $216.00 [see id.]

Attorney's Fees (Thomas H. Schelly Lipeles Law Group): $7,000.00 [see id.]

Attorney's Fees (Franceschi Law Group): $63,000 [see id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 

Tentative Ruling:
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hearing.

The chapter 7 trustee shall submit a conforming order within seven days of the 
hearing.

Party Information

Debtor(s):

Dana Marie Holden Represented By
Christie  Cronenweth

Trustee(s):

Rosendo  Gonzalez (TR) Pro Se
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#7.00 APPLICANT: Accountant for Trustee Fees: SLBIGGS, A
Division of SingerLewak

Hearing re [54] and [55] Trustee's Final Report and Applications for 
Compensation

0Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

Having reviewed the first and final application for fees and expenses filed by this 
applicant, the court approves the application and awards the fees and expenses set 
forth below:

Fees: $2,754 [Doc. No. 53]

Expenses: $125.40 approved [Id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Applicant shall submit a conforming order within seven days of the hearing.

Tentative Ruling:
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#8.00 APPLICANT: Other: THOMAS H. SCHELLY

Hearing re [54] and [55] Trustee's Final Report and Applications for 
Compensation

0Docket 

11/1/2021

See Cal. No. 1, above, incorporated in full by reference

Tentative Ruling:
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#9.00 APPLICANT: Other: FRANCESCHI LAW
CORPORATION

Hearing re [54] and [55] Trustee's Final Report and Applications for 
Compensation

0Docket 

11/1/2021

See Cal. No. 1, above, incorporated in full by reference

Tentative Ruling:
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Debtor(s):
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#10.00 HearingRE: [73] Application for Compensation Accountants First and Final Application 
for Approval of Compensation and Reimbursement of Expenses; Declarations of Samuel 
R. Biggs and Brad D. Krasnoff, Trustee for SLBiggs, Accountant, Period: 2/7/2020 to 
10/7/2021, Fee: $3,127.50, Expenses: $151.15.

73Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

Having reviewed the first and final application for fees and expenses filed by this 
applicant, the court approves the application and awards the fees and expenses set 
forth below:

Fees: $3,127.50[Doc. No. 73]

Expenses: $151.15 approved [Id.]

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Applicant shall submit a conforming order within seven days of the hearing.

Tentative Ruling:
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#11.00 HearingRE: [73] Application for Compensation Accountants First and Final Application 
for Approval of Compensation and Reimbursement of Expenses; Declarations of Samuel 
R. Biggs and Brad D. Krasnoff, Trustee for SLBiggs, Accountant, Period: 2/7/2020 to 
10/7/2021, Fee: $3,127.50, Expenses: $151.15.

73Docket 

11/1/2021

Duplicate entry.

Tentative Ruling:
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#12.00 HearingRE: [75] Application for Compensation First Interim Application For Award Of 
Compensation And Reimbursement Of Expenses Of Danning, Gill, Israel & Krasnoff, 
LLP As General Counsel To Chapter 7 Trustee, Declarations Of Eric P. Israel And Brad 
D. Krasnoff In Support Thereof, with Proof of Service for Danning, Gill, Israel & 
Krasnoff LLP, General Counsel, Period: 1/7/2020 to 8/31/2021, Fee: $61,715.50, 
Expenses: $1,887.52.

75Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

Having reviewed the first interim application for fees and expenses filed by this 
applicant, the court approves the application and awards the fees and expenses set 
forth below:

Allowed:
Fees: $61,715.50 [Doc. No. 78] (pursuant to a stipulation with the United States 
Trustee, only $52,500 to be paid to all professionals in connection with the Final 
Report and Account, unless additional assets are discovered and administered)

Expenses: $1,887.52 approved [Doc. No. 75]

Authorized for payment at this time:
Fees: $30,000 [Doc. No. 78] 1

Expenses: $1,887.52 [Doc. No. 75]

Tentative Ruling:
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No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please 
first contact opposing counsel to inform them of your intention to do so. Should 
an opposing party file a late opposition or appear at the hearing, the court will 
determine whether further hearing is required. If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Applicant shall submit a conforming order within seven days of the hearing.

[Note 1] Applicant and Trustee stipulated and agreed to the following: 

1. Provided that no further assets are administered in this case, in the final 

report and account, the Trustee agrees to limit payment of fees and costs to 

professionals in the aggregate to $52,500.

2. Subject to Court approval, the Trustee may pay on an interim basis at this 

time allowed costs in full plus $30,000 pro rate on account of professional 

fees.

3. The parties shall bear their own attorneys’ fees and costs in connection 

with this stipulated resolution. 

Party Information

Debtor(s):

Gregory  Tardaguila Represented By
Kevin  Tang
Andrew P Altholz

Trustee(s):

Brad D Krasnoff (TR) Represented By
Eric P Israel
Sonia  Singh
Alphamorlai Lamine Kebeh
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LANGLOIS FAMILY LAW APC v. LEWISAdv#: 2:20-01114

#13.00 Hearing
RE: [96]  Motion in Limine objecting to the admissibility of Neu’s testimony

fr. 10-12-21

88Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing.

For the reasons set forth below, the Motion in Limine is DENIED. Trial shall 
commence on Monday, December 13, 2021 at 9:00 a.m. Because the courtroom is 
being remodeled, trial shall take place via Zoom.gov.

Pleadings Filed and Reviewed:
1) Order: (1) Setting Hearing on the Admissibility of Richard Neu’s Testimony and 

(2) Setting Continued Pretrial Conference [Doc. No. 103] 
2) Plaintiff’s Notice of Intent it Will Object to Testimony of Defendant’s Witness 

Richard W. Neu at Trial [Doc. No. 96]
3) Notice of Withdrawal By Defendant of Designation of Richard Neu as a Witness 

at Trial [Doc. No. 106]
4) Plaintiff’s Reply in Support of Plaintiff’s Motion in Limine Objecting to the 

Admissibility of Neu’s Testimony [Doc. No. 107]

I. Facts and Summary of Pleadings
A. Background

In December 2019, Langlois Family Law, APC ("Plaintiff") obtained a judgment 

Tentative Ruling:
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in the Los Angeles Superior Court against Steve Lewis ("Defendant") in the amount 
of $152,540.75 (the "State Court Judgment," and the action giving rise to the State 
Court Judgment, the "State Court Action"). The State Court Judgment is based upon 
Defendant’s failure to pay Plaintiff for legal services that Plaintiff provided to 
Defendant in a marital dissolution proceeding. 

Defendant filed a voluntary Chapter 7 petition on January 29, 2020 (the "Petition 
Date"). On May 1, 2020, Plaintiff filed a Complaint Objecting to the Debtor’s 
Discharge Pursuant to 11 U.S.C. § 727(a)(4) [Doc. No. 1] (the "Original Complaint"). 
On July 15, 2020, the Court dismissed the Complaint, but gave Plaintiff leave to 
amend. On July 20, 2020, Plaintiff filed the operative First Amended Complaint 
Objecting to the Debtor’s Discharge Pursuant to 11 U.S.C. § 727(a)(4) [Doc. No. 26] 
(the "Complaint"), which alleges that Defendant should be denied a discharge for 
knowingly and fraudulently making false oaths and accounts on his bankruptcy 
schedules. Specifically, Plaintiff alleges that Defendant’s schedules materially 
understate the income that Defendant receives from CORE Real Estate Group, Inc. 
("CORE"), and also materially understate Defendant’s ownership interest in CORE. 
According to Plaintiff, throughout the course of the marital dissolution proceeding, 
Defendant made representations to Plaintiff regarding his financial condition that were 
not consistent with the representations on Defendant’s schedules. 

On September 8, 2020, the Court denied Defendant’s motion to dismiss the 
Complaint for failure to state a claim upon which relief could be granted. See Doc. 
No. 46 (order denying Motion to Dismiss Complaint) and Doc. No. 44 (ruling 
explaining reasons why the Complaint stated plausible claims for relief). On 
September 16, 2020, Defendant filed an Answer to the Complaint. See Doc. No. 48. 

On September 9, 2021, the Court granted Defendant’s motion to prevent Plaintiff 
from introducing the testimony of any expert witnesses at trial, based upon a finding 
that Plaintiff’s expert disclosure was untimely. See Doc. No. 85 (order barring 
Plaintiff from presenting expert witness testimony at trial) and Doc. No. 84 (ruling 
explaining the reasons for the exclusion). 

On October 14, 2021, the Court granted Defendant’s motion to preclude Plaintiff 
from introducing the testimony of Lorna A. Mouton Riff ("Riff"), a Certified Public 
Accountant and a Certified Financial Fiduciary. The Court found that Riff was 
properly characterized as an expert witness, rather than a percipient witness, and that 
Riff’s exclusion was warranted because Plaintiff’s expert disclosure was untimely. 
See Doc. No. 102 (order barring Riff’s expert testimony) and Doc. No. 99 (ruling 
explaining the reasons for the exclusion). 
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Also on October 14, 2021, the Court issued an order construing Plaintiff’s Notice 
of Intent [to] Object to Testimony of Defendant’s Witness Richard W. Neu at Trial 
[Doc. No. 96], filed on Friday, October 8, 2021, as an untimely Motion in Limine 
objecting to the admissibility of Richard Neu’s testimony (the "Motion"), and setting a 
hearing on the Motion for November 2, 2021. 

B. Summary of Papers Filed in Connection with the Motion
Richard W. Neu ("Neu") is represented by attorney Mitchell B. Stein ("Stein"). 

Stein does not represent Plaintiff or Defendant and is not involved in this action apart 
from his representation of Neu. 

In the Motion, Plaintiff alleges that Neu, through his counsel Stein, wrongfully 
prevented Plaintiff from taking Neu’s deposition. In a series of meet-and-confer letters 
attached to the Motion, Plaintiff accuses Neu of reneging on a written commitment to 
be deposed in the event that Plaintiff was unable to obtain necessary information from 
the deposition of Dennis Schepker. In response, Neu contends that Plaintiff’s 
accusations are based upon a mischaracterization of Neu’s written commitment. 

Based upon the allegation that Neu wrongfully avoided his deposition, Plaintiff 
contends that Defendant should not be permitted to call Neu as a witness. In response 
to the Motion, Defendant withdrew his designation of Neu as a trial witness, but 
stated that the withdrawal was subject to "Defendant’s right to call any witness for 
purposes of rebuttal."

Plaintiff filed a reply in support of the Motion (the "Reply"), expressing the 
concern that Defendant may still seek to call Neu as a rebuttal witness. At 
approximately the same time that he filed the Reply, Plaintiff sent further 
correspondence to Neu’s counsel Stein, demanding that Stein appear for a deposition. 
Plaintiff’s position is that Neu should be compelled to submit to a deposition and 
compelled to testify at trial:

Plaintiff continues to seek the trial testimony of Richard Neu but only 
following Neu’s deposition. Plaintiff and its counsel share the good faith belief 
that Neu has knowledge of relevant facts and information that will provide the 
Court, the parties and counsel with a clear understanding of events that will 
shed further light and knowledge as to whether or not the discharge of Steve 
Lewis should be granted.

Reply [Doc. No. 107] at 4. 
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II. Findings of Fact and Conclusions of Law
As the Court has previously explained in a detailed ruling, see Doc. No. 84, the 

discovery cutoff deadline set forth in the Scheduling Order issued on October 13, 
2020 [Doc. No. 56] remains controlling. The October 13, 2020 Scheduling Order 
states that "[t]he last day to complete discovery …, including hearings on discovery 
motions, is 4/24/2021." Scheduling Order at ¶ 1(f). 

The paragraph quoted above in Plaintiff’s Reply amounts to a request to compel 
Neu to submit to a deposition and to compel Neu to testify at trial. The request is 
untimely given that the deadline to bring discovery motions has long since passed. 

Although the untimeliness of Plaintiff’s attempt to compel Neu’s testimony is by 
itself sufficient reason to overrule the request, the Court finds it appropriate to address 
Plaintiff’s allegation that Neu wrongfully avoided being deposed. A clear record on 
this issue is important in view of Plaintiff’s contention that Neu has knowledge of 
relevant information pertaining to Defendant’s relationship to CORE. For the reasons 
set forth below, the Court finds that there is no merit to Plaintiff’s allegation that Neu 
wrongfully avoided his deposition.

In June 2021, a dispute arose between Plaintiff and Neu regarding Plaintiff’s 
attempts to depose Neu. Through his counsel Stein, Neu took the position that Neu 
should not be deposed because Plaintiff could obtain the necessary information from 
Dennis Schepker. The parties reached an agreement under which Schepker would be 
deposed first, with the parties reserving their rights with respect to Neu’s deposition. 
Plaintiff summarized the agreement as follows:

[F]ollowing the second deposition of Mr. Schepker, the plaintiff will 
determine whether or not the deposition of Mr. Neu will still be required;

At that juncture, and in the event that plaintiff believes the deposition of 
Mr. Neu is still required, Counsel for plaintiff and counsel for Mr. Neu will 
agree upon a mutually agreeable date for the deposition of Mr. Neu. Mr. Neu 
and his counsel will not have waived their right to challenge the deposition of 
Mr. Neu.

Letter from Plaintiff to Stein dated June 25, 2021 [Doc. No. 96 at 24–25] (the "June 
2021 Letter"). 

In reply to the letter, Stein sent an e-mail stating in relevant part:
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I indicated in our letter and in our conversation and in my letter the production 
of documents and second deposition of Mr. Schepker was without prejudice to 
the rights of any party to revisit any of the issues and that our agreement was 
an interim if not complete resolution. Neither of us has agreed in advance that 
there must be a deposition of Mr. Neu. Accordingly, I agree that Plaintiff has 
not waived any of its rights, and neither have we on behalf of Mr. Neu. 

E-mail from Stein to Plaintiff dated June 30, 2021 [Doc. No. 96 at 29]. 
On July 1, 2021, after determining that he wished to pursue Neu’s deposition, 

Plaintiff sent Neu and Stein an Amended Notice of Deposition. On July 21, 2021, 
Stein sent Plaintiff a letter asserting objections to Neu’s deposition. Throughout the 
months of August, September, and October 2021, the parties exchanged additional 
communications setting forth their respective positions as to whether Neu was 
required to submit to a deposition. [Note 1] Throughout these communications, 
Plaintiff took the position that Stein had committed in writing that Neu would not rely 
upon the expiration of the discovery cutoff to avoid being deposed. In support of this 
assertion, Plaintiff cited the following language from the June 2021 Letter: "Counsel 
for plaintiff and counsel for Mr. Neu further stipulated and agree that the deposition of 
Mr. Neu may proceed regardless of the discovery cutoff date in the underlying 
litigation." June 2021 Letter at ¶ 5. Plaintiff noted that Stein had responded that Neu 
"agreed" to this provision. Stein took the position that Neu had not waived his right to 
challenge the deposition. 

The Court finds Plaintiff’s assertion that Stein wrongfully reneged on a prior 
commitment to produce Neu for a deposition to be completely without merit. In 
response to the June 2021 Letter, Stein made clear that "[n]either of us has agreed in 
advance that there must be a deposition of Mr. Neu." Plaintiff’s attempt to avoid this 
clear and unambiguous language by quoting a different paragraph from the June 2021 
Letter is not well taken. The paragraph upon which Plaintiff relies states that "the 
deposition of Mr. Neu may proceed regardless of the discovery cutoff date" (emphasis 
added). Contrary to Plaintiff’s contention, this language did not amount to a promise 
or commitment by Stein that Neu’s deposition would proceed. The language is an 
acknowledgment that the discovery cutoff does not constitute an absolute bar to Neu’s 
deposition ("the deposition may proceed"), but it is not a waiver of Stein’s ability to 
raise the discovery cutoff as a defense to taking of the deposition. In view of the 
statements that "[n]either of us has agreed in advance that there must be a deposition 
of Mr. Neu" and that Stein had not "waived any ... rights … on behalf of Neu," much 
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clearer language would have been required had Stein intended to waive his ability to 
raise the discovery cutoff as a bar to the deposition. For example, the agreement could 
have stated that "Neu will not rely upon the expiration of the discovery cutoff to 
challenge the taking of his deposition." 

Comments made by Neu’s counsel in a letter to Plaintiff’s counsel dated October 
1, 2021 aptly summarize the situation. As Stein wrote in the October 2021 
correspondence, Plaintiff’s characterization of the parties’ agreement "does not 
present the circumstances of the Richard Neu deposition controversy fairly or 
completely." Doc. No. 96 at 92. 

In sum, Stein’s refusal to make Neu available for a deposition was not improper. 
Neu’s deposition was not noticed until after the discovery cutoff had elapsed, and Neu 
never waived his right to assert that the discovery cutoff barred the taking of the 
deposition. 

Because the deadline to file motions to compel discovery has elapsed, Plaintiff’s 
untimely motion seeking to compel Neu to submit to a deposition and to testify at trial 
is DENIED. The issue with respect to Neu and his testimony on a rebuttal case, if 
any, does not have to be determined by the Court at this time.

Trial shall commence on Monday, December 13, 2021 at 9:00 a.m. Because the 
courtroom is being remodeled, trial shall take place by Zoom.gov. This service is free 
of charge. The parties shall comply with the Court’s procedures regarding remote 
witness testimony, attached hereto as Addendum A. The Court will issue an order 
containing instructions for connecting to the Zoom.gov videoconference. 

No later than Monday, November 29, 2021, each party shall serve and exchange 
(a) a trial brief, (b) a set of proposed findings of fact and conclusions of law, and (c) 
trial exhibits. The foregoing items shall also be delivered directly to Judge Robles’ 
chambers no later than November 29, 2021. 

The Court has reviewed the separate proposed Pretrial Orders submitted by 
Plaintiff and Defendant and has entered the Pretrial Order that will govern the course 
of trial. The Court notes that the vast majority of disputes between Plaintiff and 
Defendant regarding the form of the Pretrial Order were stylistic, not substantive. 
Where necessary, the Pretrial Order explains the reasons for the changes made by the 
Court. The parties should carefully review the Pretrial Order.  

III. Conclusion
Based upon the foregoing, the Motion in Limine is DENIED. The Court will 

prepare and enter an appropriate order. 
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No appearance is required if submitting on the court’s tentative ruling. If you 
intend to submit on the tentative ruling, please contact Landon Foody or Daniel 
Koontz at 213-894-1522. If you intend to contest the tentative ruling and appear, 
please first contact opposing counsel to inform them of your intention to do so.
Should an opposing party file a  late opposition or appear at the hearing, the court will 
determine whether further hearing is required.   If you wish to make a telephonic 
appearance, contact Court Call at 888-882-6878, no later than one hour before the 
hearing.

Note 1
The communications are dated August 2, 3, 6, 17, 2021; September 6 and 30, 

2021; and October 1, 2021.

Addendum A—Rules Governing the Submission of Remote 
Testimony

1) Having been subpoenaed to attend trial herein and give testimony,  each witness 
providing testimony (hereinafter each, a "Remote Witness") shall testify using 
Zoom video transmission from a different location.  
a) The Remote Witness shall be placed under oath and their testimony shall have 

the same effect and be binding upon the Remote Witness in the same manner 
as if such Remote Witness was sworn and testified in open court.

b) The Remote Witness shall provide their testimony from a quiet room and must 
situate his or herself in such a manner as to be able to both view the video feed 
and be seen by the Court.  

c) While the Remote Witness is sworn and testifying: (i) no person may be 
present in the room from which the Remote Witness is testifying, (ii) the 
Remote Witness may not have in the room any documents except the trial 
exhibits, and (iii) may not communicate with any other person regarding the 
subject of their testimony, by electronic means or otherwise.  If the Remote 
Witness or their counsel seek to communicate with one another, either shall 
openly request a recess for such purpose.  If such request is granted by the 
Court, the Remote Witness and their counsel may privately confer "offline," 
e.g., by telephonic means that are not transmitted to the other parties via the 
Zoom conference.
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2) Although conducted in part using Zoom video technologies, the Trial constitutes a 
court proceeding.  No person shall record— from any location or by any means—
the audio or video of the Trial.  The audio recording created and maintained by the 
Court shall constitute the official record of the Trial.  Further, the formalities of a 
courtroom shall be observed.  Counsel and witnesses shall dress appropriately, 
exercise civility, and otherwise conduct themselves in a manner consistent with 
the dignity of the Court and its proceedings.
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LANGLOIS FAMILY LAW APC v. LEWISAdv#: 2:20-01114

#14.00 Pre-Trial Conference
RE: [26] Amended Complaint First Amended Complaint objecting to the debtors 
discharge pursuant to 11 U.S.C., Section 727 (a)(4) by Ray B Bowen Jr on 
behalf of LANGLOIS FAMILY LAW APC against STEVE LEWIS. (Bowen, Ray)

FR. 5-11-21; 8-10-21; 10-12-21

26Docket 

11/1/2021

See Cal. No. 13, above, incorporated in full by reference.
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#15.00 HearingRE: [39] Motion to Sell Property of the Estate Free and Clear of Liens under 
Section 363(f) Chapter 7 Trustees Motion for Order: (1) Authorizing Sale of Estates 
Right, Title, and Interest in Real Property Free and Clear of Lien of Jamila Bibi 
Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 6004(H) Stay; 
Memorandum of Points and Authorities; Declaration of Timothy J. Yoo in Support 
Thereof (with Exhibits 1, 2, 3 and 4) (with proof of service).   (Pagay, Carmela)

39Docket 

11/1/2021

Note: Parties may appear at the hearing either in-person or by telephone. Parties 
electing to appear in-person shall comply with all requirements regarding social 
distancing, use of face masks, etc. which may be in effect at the time of the 
hearing. Parties electing to appear by telephone should contact CourtCall at 
888-882-6878 no later than one hour before the hearing. 

For the reasons set forth below, the Trustee has shown that he is entitled to sell the 
real property free and clear of the lien of Jamila Bibi Sozahdah, therefore the Sale 
Motion is GRANTED in its entirety and the Objection is OVERRULED. 

Key Sale Terms:

⦁ Purchaser: Josephine Ho;

⦁ Purchase Price: $90,000.00;

⦁ Condition of Property: The Property are purchased "as-is" without any 
representations or warranties of any kind; and 

⦁ Overbids: The initial overbid amount requested is $261,350. Subsequent 
overbids shall be in increments of $500, subject to adjustment by the Court to 
facilitate bidding. The court has changed the initial overbid amount to $262,000.

Pleadings Filed and Reviewed:
1) Chapter 7 Trustee’s Motion for Order: (1) Authorizing the Sale of Estate’s Right, 

Title, and Interest in Real Property Free and Clear of Lien of Jamila Bibi 

Tentative Ruling:
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Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 6004(H) Stay; 
Memorandum of Points and Authorities; Declaration of Timothy J. Yoo in 
Support Thereof [Doc. No. 39] (the "Sale Motion")
a) Notice of Hearing on Chapter 7 Trustee’s Motion for Order: (1) Authorizing 

the Sale of Estate’s Right, Title, and Interest in Real Property Free and Clear 
of Lien of Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) 
Waiving Rule 6004(H) Stay [Doc. No. 40]

b) Notice of Sale of Estate Property [Doc. No. 41]
c) Notice of Errata Re Chapter 7 Trustee’s Motion for Order: (1) Authorizing the 

Sale of Estate’s Right, Title, and Interest in Real Property Free and Clear of 
Lien of Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) 
Waiving Rule 6004(H) Stay [Doc. No. 43]

2) Objection to Chapter 7 Trustee’s Motion for Order: (1) Authorizing the Sale of 
Estate’s Right, Title, and Interest in Real Property Free and Clear of Lien of 
Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 
6004(H) Stay [Doc. No. 46] (the "Objection")

3) Non-Opposition to Chapter 7 Trustee’s Motion for Order: (1) Authorizing the Sale 
of Estate’s Right, Title, and Interest in Real Property Free and Clear of Lien of 
Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 
6004(H) Stay [Doc. No. 47] 

4) Reply to Objection to Chapter 7 Trustee’s Motion for Order: (1) Authorizing the 
Sale of Estate’s Right, Title, and Interest in Real Property Free and Clear of Lien 
of Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 
6004(H) Stay; Memorandum of Points and Authorities; Declaration of Timothy J. 
Yoo in Support Thereof [Doc. No. 50] (the ‘Reply")

5) Status Report Re Chapter 7 Trustee’s Motion for Order: (1) Authorizing the Sale 
of Estate’s Right, Title, and Interest in Real Property Free and Clear of Lien of 
Jamila Bibi Sozahdah; (2) Approving Overbid Procedure; and (3) Waiving Rule 
6004(H) Stay [Doc. No. 51]

I. Facts and Summary of Pleadings
On April 28, 2021 (the "Petition Date"), Anthony Hung Quan Ho (the "Debtor") 

filed a Voluntary Petition under chapter 7 of the Bankruptcy Code. Prior to the 
Petition Date, the Debtor acquired the real property located at 6 Meyer Court, 
Hermosa Beach, California 90254 (the "Property"). On September 18, 2018, Jamila 
Bibi Sozahdah ("Jamila"), the spouse of the Debtor, transferred her entire interest in 
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the Property to "Anthony Ho, a married man as his sole and separate property" via 
Quitclaim Deed recorded on September 12, 2018 in the Los Angeles County 
Recorder’s Office as Inst. No. 20180935839. Sale Motion Exhibit 1. 

Subsequently, also on September 12, 2018, as sole owner of the Property, the 
Debtor transferred the Property to "Anthony Ho, a married man as his sole and 
separate property and Josephine Laifong Ho, a widow as joint tenants" via Quitclaim 
Deed recorded in the Los Angeles County Recorder’s Office as Inst. No. 
20180935840, thereby divesting himself of a 50% interest in the Property. Id. at 
Exhibit 2; see Doc. 43. Josephine Laifong Ho ("Josephine") is the Debtor’s mother. 

On April 28, 2021 (the same days the bankruptcy was commenced), Jamila 
recorded a Notice of Pendency of Action concerning the Property, in connection with 
the dissolution action commenced by the Debtor against her, Case No. LASC 
18STFL08124 (the "Divorce Action") in the Los Angeles County Recorder’s Office as 
Inst. No. 202110675008 (the "Lis Pendens"). Id. at Exhibit 3.

A. The Proposed Sale
During the administration of the estate, the Trustee received an offer from 

Josephine to purchase the Debtor’s 50% interest in the Property. Id. at 4. The essential 
terms of the proposed sale are as follows:

⦁ Purchaser: Josephine Ho (hereafter, the "Purchaser");

⦁ Purchase Price: $90,000.00 ("Purchase Price"); 

⦁ Condition of Property: The Property are purchased "as-is" without any 
representations or warranties of any kind; and 

⦁ Subject to Overbid: The sale of the Property is subject to overbid.
Id.

In addition to the Lis Pendens, the Debtor’s Schedules list a mortgage against the 
Property in favor of New American Funding (the "Mortgage"). Id. at 5. The Purchaser 
is purchasing the estate’s right, title, and interest in the Property subject to the 
Mortgage. Id.

B. The Proposed Overbid Procedures 
The Trustee proposes the following overbid procedures:

⦁ Any person interest in submitting an overbid on the Property must 
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attend the hearing on the Motion or be represented by an individual 

with authority to participate in the overbid process; 

⦁ An overbid will be defined as an initial overbid of $1,000.00, with each 

additional bid in $500.00 increments; 

⦁ Overbidders (except for the Purchaser) must deliver a deposit to the 

Trustee’s counsel by way of cashier’s check made payable to "Timothy 

J. Yoo, Chapter 7 Trustee," in the amount of $10,000.00 (the 

"Deposit") no later than 7 calendar days prior to the hearing on the 

Motion;

⦁ Overbidders must purchase the Property on the same terms and 

conditions as the Purchaser; 

⦁ The Deposit of the successful overbidder shall be forfeited if such party 

is thereafter unable to complete the purchase of the Property within 14 

days of entry of the order confirming the sale; and 

⦁ In the event the successful overbidder cannot timely complete the 

purchase the Property, the Trustee shall be authorized to proceed with 

the sale to the next highest overbidder.

Id. at 4-5.

C. Trustee’s Argument in Support

The Proposed Sale is in the Best Interest of the Estate

The Trustee asserts that the proposed sale of the Property is supported by sound 

business reasons and is in the best interest of the estate, therefore it should be 

approved pursuant to 11 U.S.C. § 363(b)(1). Id. at 5-6. The Purchaser has offered the 

certain sum of $90,000 for the estate’s right, title, and interest in the Property "as is," 
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without any representations or warranties of any kind. Id. at 6. The Trustee states that, 

based on the value obtained by the Trustee from his own real estate broker, the 

estimated equity of the Property is approximately $127,900. Id. The $127,900 is 

broken down as follows:

FMV: $2,275,000 

Lien: ($1,542,000) 

Costs (6%): ($136,500)

Net:    $596,500 

/2        $298,250 

Exempt: ($170,350)

Estate’s Int: $127,900 

Id. 

The Trustee states that while the Purchase Price is less than the anticipated net 

proceeds from a sale of the Property, the Trustee would not be able to sell the Property 

without first obtaining a judgment against Josephine pursuant to 11 U.S.C. § 363(h). 

Id. Additionally, the Trustee states that an actual sale of the Property would result in 

increased administrative expenses for the estate. Id. The Trustee states that this 

proposed sale avoids costly litigation, avoids the costs and risks associated with the 

real estate market, and will result in the highest and best price possible due to the 

overbid procedures. Id.

The Court Should Approve the Sale Free and Clear of the Lis Pendens

The Trustee states that the court should authorize the sale of the Property free and 

clear of liens or interests in accordance with 11 U.S.C. § 363(f). The Trustee asserts 

that § 363(f) is satisfied as Jamila’s lien is in bona fide dispute. Id. at 6-7. The Trustee 

states that Jamila voluntarily transferred her interest in the Property to Debtor prior to 
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the recordation of the Lis Pendens, which, the Trustee asserts, eliminated any claim 

Jamila can assert in the Divorce Action that may alter title or right to possession of the 

Property. Id. As such, the Trustee believes the claim is in bona fide dispute and 

therefore satisfies §363(f)(4). Id. at 7. 

Waiver of the Fourteen-Day Waiting Period Set Forth in Bankruptcy 

Rule 6004(h) is Appropriate in this Case

The Trustee states that all parties with a potential lien, claim, or interest in the 

Property have been served with notice of the sale and an opportunity to object. Id. at 

8. Therefore, the fourteen-day waiting period could only operate to delay the closing 

of the sale and negotiation of the Purchase Price by the estate. As such, the Trustee 

states the Court should waive the fourteen-day stay to permit the Purchaser to proceed 

with closing the sale as soon as possible. Id. 

The Trustee requests the Court enter an order as follows: 

1. Approving the above sale of the estate’s right, title, and interest in the 
Property to the Purchaser or the successful overbidder free and clear of the 
Lis Pendens; 

2. Providing that the Trustee is authorized and empowered to execute and 
deliver on behalf of the estate any and all documents as reasonably may be 
necessary to implement the terms of the proposed sale; 

3. Providing that the notice given by the Trustee in connection with the sale 
and the hearing thereon is adequate, sufficient, proper and complies with all 
applicable provisions of the Bankruptcy Code and Federal Rules of 
Bankruptcy Procedure; 

4. Approving the overbid procedure described herein; 

5. Waiving the 14-day stay prescribed by Rule 6004(h) of the Federal Rules of 
Bankruptcy Procedure; and 

6. Granting such other and further relief as is just and appropriate.
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Id.

D. Jamila’s Opposition 
On October 18, 2021, Jamila filed her Objection. Jamila objects on the basis that 

she retains a community interest in the Property because Dr. Anthony Ho used joint 
marital funds as a down payment on the Property ("Dr. Ho"). Objection at 2; see 
Exhibit 2 (evidencing bank statement and check used). Jamila filed a proof of claim 
on 10-18-21, asserting her claim on the Property. Id. at 2.

Jamila states that the September 18, 2021 Quitclaim Deed (Sale Motion Exhibit 1) 
was fraudulently induced on the basis that she did not know the implications of what 
she was coerced into signing. Id. at 5. Jamila states that "I was told by Dr. Ho that if I 
did not sign the document, he would do everything in his power as a medical Director 
to ensure I lose access to our business which ran on his medical license. Out of fear 
for losing my means of income and livelihood, I signed a document at a time I did not 
have any legal counsel, because I did not have the financial means for representation." 
Id. Additionally, Jamila states that she was removed from all joint bank accounts with 
Dr. Ho without knowledge or consent, and that Dr. Ho violated automatic temporary 
restraining orders which included him selling a joint property in which Jamila had 
shared interest. Id.

Jamila states that she has a community interest in the Property bought with 
community funds, that she is owed half the community funds removed from the joint 
bank account by Dr. Ho, and that Debtor owes her half of the proceeds of the 
residence as well as half the community bank accounts Dr. Ho liquidated. Id. at 6. 

E. Trustee’s Reply
On October 26, 2021, the Trustee filed its Reply. The Trustee states that the 

Objection does not appear to oppose the Proposed Sale but asserts that Jamila has an 
interest in any sale proceeds received. Reply at 2.  The Trustee states that the 
Objection confirms that Jamila’s purported lien is in bona fide dispute and therefore 
satisfies § 363(f)(4). Id at 2-3. Additionally, the Trustee states that the Objection did 
not argue against the Proposed Sale being in the best interest of the estate and 
therefore the Proposed Sale should be approved. Id. at 3. 

II. Findings and Conclusions
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A. The Proposed Sale is Approved1

Section 363(b) permits the Trustee to sell estate property out of the ordinary 
course of business, subject to court approval. The Trustee must articulate a business 
justification for the sale. In re Walter, 83 B.R. 14, 19-20 (9th Cir. BAP 1988). 
Whether the articulated business justification is sufficient "depends on the case," in 
view of "all salient factors pertaining to the proceeding." Id. at 19-20. 

The Trustee has demonstrated sufficient business justification for the sale. The 
sale is consistent with the Trustee’s obligation to liquidate the Debtor’s estate for the 
benefit of creditors. The proposed sales price of $90,000 is less than the anticipated 
net proceeds of a sale of the property for $127,900, but with the costs of a sale on the 
public market and other expenses to administer the Property (including attaining a 
judgment against Josephine), the Trustee believes this Proposed Sale is in the best 
interest of the Estate. The Court agrees with the Trustee’s assertion that the Proposed 
Sale will benefit the estate more than a sale on the public market. Section 363(f) 
provides that estate property may be sold free and clear of liens, claims, and interests, 
providing one of the following conditions is satisfied:

1) Applicable nonbankruptcy law permits sale of such property free and clear 
of such interest;

2) Such entity consents;
3) Such interest is a lien and the price at which such property is sold is greater 

than the aggregate value of all liens on such property;
4) Such interest is in bona fide dispute; or 
5) Such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest.

Section 363(f) was drafted in the disjunctive; therefore, the Trustee needs to 
satisfy only one of the five subsections of § 363(f) in order for the sale to be free and 
clear of all interests. See e.g., Citicorp Homeowners Services, Inc. v. Elliot (In re 
Elliot), 94 B.R. 343, 345 (Bankr. E.D. Pa. 1988).  The Trustee’s Sale Motion requests 
a finding that the Property can be sold free and clear of the Lis Pendens pursuant to § 
364(f), on the ground that a bona fide dispute exists as to whether Jamila’s claim 
against the Property is valid in light of the September 18, 2018, Quitclaim Deed of the 
Property. 
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A bona fide dispute exists if there is "an objective basis for either a factual or a 
legal dispute" as to an interest in property of the estate. Liberty Tool & Manufacturing 
v. Vortex Fishing Sys., Inc. (In re Vortex Fishing Sys., Inc.), 277 F.3d 1057, 1064 (9th 
Cir. 2002). "Under this standard, a court need not determine the probable outcome of 
the dispute, but merely whether one exists." In re Octagon Roofing, 123 B.R. 583, 590 
(Bankr. N.D. Ill. 1991). Here, Jamila asserts a claim against the Property and states 
that the September 18, 2018 Quitclaim Deed of the Property was attained through 
coercion and is therefore void. On the basis of these facts, the Court finds a bona fide 
dispute exists as to whether Jamila’s Lis Pendens is valid. As such, the Court is 
authorized pursuant to § 363(f)(4) to permit a sale of the Property free and clear of 
Jamila’s Lis Pendens.  

The Court approves the Trustee’s Proposed Sale of the Property and finds that the 
Property may be sold free and clear of such liens and encumbrances pursuant to § 
363(f)(4) as the interest is in bona fide dispute. Notwithstanding Bankruptcy Rules 
6004(h) and 6006(d), the order approving the sale shall take effect immediately upon 
entry. 

B. Jamila’s Objection is Overruled
The Objection is overruled in accordance with 11 U.S.C. § 363(f), which 

specifically authorizes a sale of estate property free and clear of any liens, interests, 
claims or encumbrances if any of its four factors are satisfied. Here, 363(f)(4) is 
satisfied as Jamila’s claim is in bona fide dispute. Section 363(f) authorizes a sale 
despite a claim against the property to be sold because the claimant retains its claim 
against the estate and is therefore not prejudiced by the sale. The Court does not need 
to wait until the validity of Jamila’s claim has been adjudicated because the Proposed 
Sale does not affect her right to a claim against the estate. Jamila retains the right to 
her claim against the estate, therefore her potential recovery is not affected by the 
Proposed Sale. As such, the Objection is overruled. 

C. Auction Procedures
In the event that any qualified overbidders are present, the Court will conduct the 

auction in accordance with the following procedures. The initial overbid shall be 
$262,000, with subsequent overbids to be in increments of $500. The overbid 
increment is subject to adjustment by the Court to facilitate bidding. The Court will 
announce each bid level; however, parties are free to submit bids in excess of the bid 
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level announced by the Court. To remain in the auction, bidders must participate at all 
bid levels. That is, parties who do not bid in a round cannot later change their minds 
and re-enter the auction. 

III. Conclusion

Based on the foregoing, the Sale Motion is GRANTED, the Objection is 
OVERRULED, and relief is granted as set forth above. All other relief is denied. 

No appearance is required if submitting on the court’s tentative ruling. If you intend to 
submit on the tentative ruling, please contact Daniel Koontz or Landon Foody at 
213-894-1522. If you intend to contest the tentative ruling and appear, please first 
contact opposing counsel to inform them of your intention to do so. Should an 
opposing party file a late opposition or appear at the hearing, the court will determine 
whether further hearing is required. If you wish to make a telephonic appearance, 
contact Court Call at 888-882-6878, no later than one hour before the hearing.

[Note 1] The Trustee should be prepared to discuss why avoiding what appears to the 
Court to be a relatively straightforward Section 363(h) action is worth forfeiting 
$37,900 and selling the Property at a depressed price.  The Trustee should also be 
prepared to discuss why the sale motion should not be continued because the sale 
price to a third party purchaser is significantly higher than the LBR 6004-2 notice.

Party Information

Debtor(s):

Anthony Hung Quan Ho Represented By
James R Selth

Trustee(s):

Timothy  Yoo (TR) Represented By
Carmela  Pagay
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United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, November 2, 2021 1568           Hearing Room

11:00 AM
XLmedica, Inc.2:20-11634 Chapter 11

#100.00 Hearing
RE: [97] Motion to Dismiss Debtor or Convert to Chapter 7 Proceeding

97Docket 
*** VACATED ***    REASON: CONTINUED 1-5-22 AT 10:00 A.M.

- NONE LISTED -

Tentative Ruling:
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